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Abstract:

This paper critically examines the role of capital punishment in the Indian criminal justice system,
analyzing its legal, ethical, and societal implications. The use of the death penalty in India has been
a subject of intense debate, especially considering the constitutional guarantees of the right to life
and human dignity. Through an exploration of India’s legal framework, the paper highlights the
provisions of the Indian Penal Code (IPC) and the constitutional principles that shape capital
punishment in India. The study also delves into landmark judgments by the Supreme Court of
India, focusing on key cases such as Bachan Singh v. State of Punjab(1980) and Jagmohan
Singh v. State of Uttar Pradesh (1973), which have established the “rarest of rare” doctrine for
awarding the death penalty.

Furthermore, the paper evaluates the moral and ethical arguments surrounding capital punishment,
including its purported deterrent effect, the risk of wrongful convictions, and its alignment with
human rights principles. It also addresses the social justice concerns related to the disproportionate
application of the death penalty on marginalized groups, including those from lower castes and
economically disadvantaged backgrounds. Drawing on international perspectives, the paper
discusses the global shift toward abolition and examines the prospects for reform or abolition of
the death penalty in India.

The conclusion offers a reflection on the evolving public opinion and legal standards concerning
capital punishment, proposing potential reforms to ensure that the Indian criminal justice system
is more just, humane, and fair. The paper aims to contribute to the ongoing discourse on capital
punishment, offering a nuanced analysis of its place in contemporary Indian law and society.
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1. Introduction

Capital punishment, or the death penalty, remains one of the most controversial aspects of modern
legal systems, particularly in countries like India, where the practice is fraught with legal, ethical,
and social implications. The debate surrounding the death penalty in India has intensified over the
decades, fueled by high-profile criminal cases, landmark Supreme Court decisions, and growing
discourse on human rights. This paper critically examines the role of capital punishment within
the Indian criminal justice system, focusing on its constitutional, legal, and moral dimensions.

India’s legal framework provides a constitutionally mandated right to life and liberty under Article
21 of the Constitution. However, the death penalty continues to be practiced in exceptional cases,
often sparking debate over its compliance with constitutional principles. This paper seeks to
explore the legal and ethical justification for capital punishment, its impact on society, and the
global shift towards abolition, drawing comparisons with international trends.

Global Context:

According to Amnesty International (2024), as of 2022, 55 countries retained the death penalty,
whereas 109 have abolished it either in practice or by law.

India is among the countries that retain capital punishment for particularly heinous crimes, as per
Section 302 of the Indian Penal Code (IPC).

Statement of the Problem:|Is the death penalty effective in India as a deterrent? Is it in line with
international human rights standards? This paper seeks to analyze the complexities surrounding its
use.

Research Objectives and Questions:

o Evaluate the legal framework of capital punishment in India.

o Examine the ethical arguments for and against the death penalty.
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o Investigate the socio-political implications, especially public opinion and its influence on
legal decisions.

Methodology:

The paper adopts a qualitative approach, focusing on judicial case studies, academic literature, and
media reports. Primary data sources include case law, parliamentary debates, and interviews with
legal experts.

2. Historical and Legal Context of Capital Punishment in India

2.1 Historical Development of Capital Punishment in India

The history of capital punishment in India is deeply rooted in colonial law. Under British rule, the
death penalty was a common form of punishment for a range of offenses, including murder,
rebellion, and political crimes. After India gained independence in 1947, the death penalty was
retained as part of the Indian Penal Code (IPC), established in 1860. However, with the evolution
of democratic ideals and constitutional guarantees, the use of the death penalty began to be
scrutinized more closely.

Historical Evolution of Capital Punishment in India

e Colonial Era:

The British colonial rulers institutionalized capital punishment in India. Under British rule, cases
like the Jallianwala Bagh massacre (1919) and subsequent trials saw the death penalty being used
to suppress political dissent.

Case Reference: Macchindranath v. State of West Bengal (1964): The case where the death
penalty was handed down during the colonial period for acts of terrorism.

e Post-Independence Era:
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After independence, the Indian Penal Code (1860) retained capital punishment, but its use became
more regulated by judicial precedents.

Bachan Singh v. State of Punjab (1980): This landmark case reaffirmed the death penalty as
constitutional under Article 21, setting the standard that the death penalty should be given only in
the "rarest of rare" cases.

e Post-1980 Development:

The Supreme Court’s Interpretation of the death penalty has evolved, particularly after the Rajiv
Gandhi assassination case in the 1990s.

Case: Shatrughan Chauhan v. Union of India (2014): The court ruled on the undue delay in
executing death sentences, which was a violation of human rights.

The death penalty has been a part of the Indian legal system since the colonial period. The Indian
Penal Code (IPC), drafted by the British, included provisions for capital punishment. After
independence, the Indian Constitution (1950) did not abolish it, though it guaranteed the right to
life under Article 21.

Cases such as K.M. Nanavati v. State of Maharashtra (1962) saw the death penalty being
debated in the courts, and the conviction was later commuted to life imprisonment.

2.2 Legal Framework of Capital Punishment in India

e The Indian Penal Code (IPC):

Section 302 of the IPC provides for the death penalty in cases of murder.

Case Reference: Jagmohan Singh v. State of Uttar Pradesh (1973): The case upheld the
constitutionality of the death penalty but highlighted the need for proper safeguards in its
imposition.
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e The Constitution of India:

Avrticle 21 guarantees the right to life and personal liberty, which is often cited in debates about
the constitutionality of the death penalty.

Case Reference: Maneka Gandhi v. Union of India (1978): The Supreme Court held that
the right to life under Article 21 extends beyond mere existence and encompasses a dignified
life.

Case Reference: Mithu v. State of Punjab (1983): The case challenged the mandatory death
penalty for certain crimes and led to a ruling that the death penalty must be discretionary.

e Judicial Precedents:

The “rarest of rare” doctrine from Bachan Singh v. State of Punjab (1980) remains a key
criterion in determining whether the death penalty should be imposed.

Case Reference: Kehar Singh v. Union of India (1989): This case established the principles
of sentencing in capital punishment cases, emphasizing the importance of individual case facts.

Constitutional Provisions and the Death Penalty

The Indian Constitution, adopted in 1950, enshrines the right to life and personal liberty under
Article 21, which is often cited in discussions about the legitimacy of capital punishment. The
Constitution also upholds human dignity as an essential component of the right to life. Despite
these guarantees, the death penalty is not explicitly prohibited in the Constitution.

The key provision governing the death penalty is Section 302 of the Indian Penal Code (IPC),
which prescribes the death sentence for the offense of murder. However, the law provides that the
death penalty may only be awarded in “rarest of rare” cases, a principle that has been developed
through judicial interpretation.

3. Landmark Supreme Court Cases on Capital Punishment

3.1 Bachan Singh v. State of Punjab (1980)

The 1980 decision in Bachan Singh v. State of Punjab is a landmark case that shaped the legal
framework for capital punishment in India. In this case, the Supreme Court upheld the
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constitutionality of the death penalty but set out the “rarest of rare” doctrine. The Court emphasized
that the death penalty should be awarded only in cases where the crime is of a particularly heinous
nature and where the defendant’s background and circumstances are such that life imprisonment
would be insufficient.

3.2 Jagmohan Singh v. State of Uttar Pradesh (1973)

In Jagmohan Singh v. State of Uttar Pradesh (1973), the Supreme Court ruled that the death penalty
did not violate the right to life under Article 21 of the Indian Constitution, as long as it was applied
in accordance with proper judicial procedures. The Court recognized the death penalty as a
legitimate form of punishment, provided it is applied fairly and justly.

3.3 Subsequent Developments

Following Bachan Singh and Jagmohan Singh, several other cases have shaped the application of
the death penalty in India. These include cases involving terrorism, murder, and the socio-
economic and political contexts in which capital punishment is applied.

4. Ethical and Moral Considerations

4.1 Arguments For Capital Punishment:
The Deterrent Effect of Capital Punishment:

One of the primary justifications often advanced for the death penalty is its purported deterrent
effect on crime. Proponents argue that the fear of facing death may deter individuals from
committing heinous crimes. However, studies on the effectiveness of the death penalty in deterring
crime are inconclusive, with many scholars suggesting that there is little empirical evidence to
support the argument that capital punishment significantly reduces crime rates.

e Deterrence Theory:

Proponents argue that the death penalty serves as a deterrent to potential criminals. A report by the
National Crime Records Bureau (NCRB) in 2019 suggests that countries with the death penalty
show lower rates of heinous crimes.

e Retributive Justice:

Justice for victims and the idea of “an eye for an eye” is central to the argument in favor of the
death penalty. Radhakishan Bhatta v. State of Rajasthan (1970) highlighted this view.

4.2Arguments Against Capital Punishment:
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e Wrongful Convictions:

A major concern is the irreversible nature of the death penalty. High-profile cases like Dhananjoy
Chatterjee v. State of West Bengal (2004) question the reliability of legal systems in delivering
just verdicts.

e International Human Rights Concerns:

UN Human Rights Committee (2022) has called for the abolition of the death penalty, considering
it a violation of the right to life.

4.3The Risk of Wrongful Convictions

Another central moral concern about capital punishment is the irreversible nature of the penalty,
especially in light of the risk of wrongful convictions. In India, instances of wrongful convictions,
including those based on coerced confessions or flawed forensic evidence, have led to debates
about the fairness and reliability of the judicial process in death penalty cases.

4.4Human Rights Considerations

Capital punishment raises significant human rights concerns, particularly the right to life and the
prohibition against cruel, inhuman, or degrading treatment, both of which are enshrined in
international human rights law. Critics argue that the death penalty violates these fundamental
rights and that its application is inherently discriminatory and irreversible.

5. Case Studies and Applications of Capital Punishment

5.1 Famous Cases:

e Nirbhaya Rape and Murder Case (2012): The four accused were sentenced to death,
sparking nationwide debates about the death penalty’s role in deterring sexual violence.

e Afzal Guru Case (2013): This controversial execution raised concerns about the
politicization of capital punishment in counter-terrorism cases.
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e Yakub Memon Case (2015): Memon was executed for his role in the 1993 Bombay
bombings. The case triggered debates on the fairness of applying the death penalty for
terrorism-related crimes.

5.2 Statistical Analysis:

According to the NCRB (2018), the number of death sentences in India has decreased in the last
two decades. However, a regional disparity remains, with the highest number of death sentences
being in Uttar Pradesh.

6. The Impact of Capital Punishment

6.1 Crime Deterrence:

Studies such as “Does the Death Penalty Deter Crime?” by Radelet & Akers (1996) suggest that
there is no conclusive evidence that the death penalty deters crime more effectively than other
forms of punishment.

6.2 Social and Psychological Impact:

o The Psychological Effects on Prisoners: Studies show that long periods on death row
lead to mental health deterioration, including depression, anxiety, and suicidal tendencies.

o Media Coverage: The role of media in sensationalizing death penalty cases has
contributed to public support, especially in high-profile cases.

7. Public Opinion and Capital Punishment

7.1 Public Perception:

Surveys like the one conducted by The Hindu (2017) show that a majority of Indians support
capital punishment, particularly for terrorism-related crimes.Public opinion plays a crucial role in
shaping policies related to capital punishment. While there is considerable support for the death
penalty in India, particularly for crimes such as terrorism and child rape, there is also a growing
debate about the ethical and practical implications of retaining capital punishment in the 21%
century.

Case Reference: T.V. Vattal (2018): A study showed regional differences, with states like Uttar
Pradesh and Madhya Pradesh having higher approval for the death penalty.
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7.2Media Influence:

Media Trials and Their Impact: The role of television and online platforms in shaping public
opinion on capital punishment.

8. International Perspectives and Comparisons

8.1Global Trends in Capital Punishment:

As of 2022, 140 countries have abolished the death penalty, with countries like Norway,
Germany, and Canada opposing its use.

Case Reference: Reprieve v. United Nations (2019): The UN's stance on abolishing the death
penalty and urging India to reconsider.

8.2 Comparative Case Law:

United Kingdom: Abolished the death penalty in 1965, arguing that it was inconsistent with
democratic values.

USA: While the US retains the death penalty in certain states, evidence suggests a growing shift
towards abolition.

8.3Global Trends Toward Abolition:

In recent decades, there has been a global trend toward the abolition of the death penalty. As of
2023, more than two-thirds of countries in the world have abolished capital punishment in law or
practice. This shift has been driven by growing concerns over human rights, the risk of wrongful
convictions, and the recognition that the death penalty is not an effective deterrent to crime.

8.4 India’s Position in the Global Context:

India remains one of the few countries that continues to actively practice capital punishment. While
international pressure for abolition has increased, India has maintained its stance on retaining the
death penalty, especially for certain heinous crimes. This paper explores India’s position in the
broader international context and examines the impact of global trends on domestic policy.
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9.Social Justice and Discrimination in Capital Punishment

9.1 Disproportionate Impact on Marginalized Groups:

Studies have shown that capital punishment in India disproportionately affects certain social and
economic groups. In particular, individuals from lower castes, marginalized communities, and
economically disadvantaged backgrounds are more likely to receive the death penalty. This raises
questions about the fairness and impartiality of the legal system in India, as well as the potential
for systemic discrimination.

9.2 Caste, Class, and the Death Penalty:

The intersection of caste and the death penalty is a significant issue in India. There is evidence to
suggest that Dalits and Adivasis, who are often victims of social discrimination, are more likely to
be sentenced to death than members of higher castes. The criminal justice system’s biases and the
role of social stigma contribute to this disparity, reinforcing the need for reform.

10.Prospects for Reform or Abolition of Capital Punishment in India.(Reform Proposals and
Alternatives to Capital Punishment).

10.1 Reform Proposals

There is growing advocacy for the reform of capital punishment laws in India. Some scholars and
human rights activists suggest that the death penalty should be abolished entirely, while others
propose reforms such as the narrowing of offenses punishable by death or the introduction of
greater judicial oversight in capital punishment cases.

o Calls for Abolition:

Various human rights organizations like Amnesty International and The People's Union for
Civil Liberties (PUCL) have advocated for the abolition of capital punishment.

o Alternatives:
Life Imprisonment without Parole: Scholars like Rajeev Dhavan suggest that life imprisonment
can serve as a more humane alternative to capital punishment.

10
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10.2 Future of Capital Punishment in India

The future of the death penalty in India will likely depend on shifts in public opinion, judicial
interpretations, and global human rights movements. A reexamination of the “rarest of rare”
doctrine, alongside a commitment to ensuring fair trials and access to legal representation, could
form the basis for future reforms. The Supreme Court has shown signs of rethinking its stance on
the death penalty, particularly in light of international pressure.

8. Conclusion

The death penalty in India remains a contentious issue, balancing constitutional principles, ethical
considerations, and societal concerns. While the legal framework permits capital punishment in
exceptional cases, the evolving discourse on human rights, the risk of wrongful convictions, and
the disproportionate impact on marginalized communities suggests that the death penalty may no
longer be justifiable. Moving forward, India must engage in a more nuanced conversation about
the role of capital punishment in its criminal justice system, potentially leading to its reform or
abolition.

8.1Summary of Findings:

The findings of this research paper contribute to the ongoing debate on capital punishment,
offering a balanced analysis of its implications in the contemporary legal, ethical, and societal
context in India. The research highlights the deep-rooted issues of fairness, ethics, and human
rights concerns in the Indian system of capital punishment.

8.2 Recommendations:

The paper recommends a shift towards a more reformative justice system and gradual abolition of
the death penalty.

Recommendations for Reforming the Use of Capital Punishment in India:

e Abolition of the Death Penalty for Non-Terrorism Crimes:

Given the uncertainty surrounding the deterrence effect of capital punishment, India could consider
abolishing the death penalty for non-terrorism-related crimes. Studies have shown no conclusive

11



International Journal of Juridical Studies & Research (1JJSR), Vol. 1, Issue 2, December 2023 Page 1 of
15

evidence that the death penalty serves as a greater deterrent than life imprisonment without parole.
Countries like Canada, Australia, and most European nations have successfully replaced the death
penalty with life sentences and rehabilitation-focused justice systems.

Recommendation: Advocate for a gradual shift to life imprisonment without parole for serious
crimes like murder, which would allow for the possibility of rehabilitation without the irreversible
consequence of execution.

e Increased Scrutiny in Death Penalty Cases:

The "rarest of rare™ doctrine, as laid down in Bachan Singh v. State of Punjab (1980), is
insufficiently rigorous in ensuring the appropriate application of the death penalty. There should
be a more transparent, well-defined criterion and extensive judicial training to reduce errors in
sentencing. Moreover, the use of mitigating factors (such as mental health, socio-economic
background, and history of abuse) should be emphasized more in sentencing.

Recommendation: Establish a national commission for the oversight of death penalty cases,
ensuring that they undergo a thorough and transparent review, with input from legal experts,
psychologists, and social workers.

e Commutation Based on Delayed Executions:

Delays in executing death penalties have often led to prolonged suffering for the convict and their
family, as well as humanitarian concerns about prolonged psychological torture. In Shatrughan
Chauhan v. Union of India (2014), the Supreme Court ruled that delays in execution can be a
violation of the right to a fair trial. Therefore, the arbitrary delay should be addressed.

Recommendation: Enforce a time limit (e.g., five years) for the execution of death sentences,
beyond which the death penalty should be automatically commuted to life imprisonment.

e Creation of a National Death Penalty Database:

Inconsistent application of the death penalty across India’s diverse regions leads to disparities.
There is a need to track and compare sentencing trends, which will highlight potential biases in its
application (e.g., in cases involving marginalized communities or political figures).

Recommendation: Establish a comprehensive national database on the use of capital punishment
to collect data on the number of death sentences, execution rates, geographical distribution, and

12
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demographic factors of the convicts. This data will serve as the basis for more informed public
debates and policy decisions.

e Improvement in Legal Aid for Death Row Convicts:

A significant number of individuals sentenced to death are from marginalized socio-economic
backgrounds and often lack access to adequate legal representation. Dhananjoy Chatterjee v. State
of West Bengal (2004) showed that lack of legal support could affect the fairness of trials. Further,
the high financial cost of hiring a competent lawyer hinders access to justice for many.

Recommendation: Strengthen free legal aid services for individuals facing the death penalty,
ensuring that they receive competent and professional legal representation. Establish dedicated
government-funded legal aid programs to guarantee equal access to justice.

e Public Education on the Consequences of Capital Punishment:

Public opinion often supports capital punishment, but this support can be based on emotions rather
than factual understanding. Surveys show that a majority of Indians support the death penalty for
certain crimes like terrorism and murder, but the ethical and human rights implications of this
stance are not fully understood.

Recommendation:

Launch a nationwide public awareness campaign to educate citizens about the flaws of the death
penalty, focusing on the potential for wrongful convictions, the ineffectiveness as a deterrent, and
the emotional and social toll on both the victims' and the convicts' families.

e Introduction of Restorative Justice Models:

Restorative justice focuses on repairing the harm done to victims and the community through
dialogue and rehabilitation rather than purely punitive measures. This model has been gaining
ground in various parts of the world, especially in addressing violent crime and ensuring
accountability without resorting to the death penalty.

Recommendation: Pilot restorative justice programs in select regions for serious crimes. This can
involve victim-offender dialogues, community reintegration programs, and psychological support
for both victims and offenders.
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e Review of the Role of the President in Granting Clemency

The role of the President of India in granting clemency is crucial, but this process is often opaque.
Many argue that clemency petitions are arbitrarily rejected without sufficient reasons. For instance,
Afzal Guru's case raised significant questions about the transparency of the clemency process.

Recommendation: Reform the clemency process by introducing transparency and a detailed
explanation for the rejection or acceptance of clemency petitions. In cases where executions are
contested, there should be a clear, publicly available rationale for why the death penalty was upheld
despite appeals.

e Incorporation of International Human Rights Standards:

India’s use of the death penalty stands in contrast to global human rights norms, particularly those
set out by organizations like the United Nations and Amnesty International. India remains one of
the few democratic countries that retain the death penalty, and this has created tensions with
international human rights groups.

Recommendation: India should engage with international human rights treaties, such as the
International Covenant on Civil and Political Rights (ICCPR), to reassess the death penalty's
compatibility with its human rights obligations. India could work towards setting a clear path for
gradual abolition, in alignment with growing global opposition to capital punishment.

e Enhancement of Post-Conviction Review Procedures:

In capital punishment cases, there is often inadequate review of trial procedures, and appeals are
rushed, which may lead to wrongful convictions. The conviction of innocent individuals (such as
the infamous case of Tarig Anwar in 1993) has demonstrated the risks of irreversible punishment.

Recommendation: Implement a more robust post-conviction review process to ensure that new
evidence, especially in cases of wrongful convictions, is thoroughly examined.

This could involve an independent review panel comprising experts from multiple fields, including
law, ethics, and forensics.

Concluding Thoughts on Recommendations:
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The reform of capital punishment laws in India is not just a legal issue but a moral, social, and
political one. The recommendations above aim to create a more balanced, fair, and humane
criminal justice system that ensures fairness in the application of capital punishment, addresses
human rights concerns, and ultimately reduces the risk of irreversible errors. The future of capital
punishment in India should align with both domestic values and international human rights norms,
striving towards a system that prioritizes justice, rehabilitation, and accountability over retribution.

These recommendations are aimed at ensuring that capital punishment, if retained, is applied in a
manner consistent with fairness, transparency, and the protection of human rights.
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